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(4) Borrower cannot insure, guaranty 
or become otherwise liable for debt ob-
ligations of any other entity, Person, 
etc.; 

(5) Borrower cannot Charter or lease 
a vessel that is collateral for the loan; 

(6) Borrower cannot incur liens, ex-
cept any permitted liens that may be 
set forth in the loan or other financing 
documents; 

(7) Borrower must limit its invest-
ments to marketable investments 
guaranteed by the United States or a 
State, or commercial paper with the 
highest rating of a generally recog-
nized rating service; 

(8) Borrower cannot make structural 
alterations or any other major alter-
ation to the vessel; 

(9) Borrower, if in arrears in its debt 
obligations to the lender, cannot make 
dividend payments on its capital stock; 
and, 

(10) Borrower, if in arrears in its debt 
obligations to the lender, cannot make 
excessive contributions to pension 
plans, make payment of employee bo-
nuses, or make excessive contributions 
to stock option plans, or provide other 
major fringe benefits in terms of dollar 
amount to its employees, officers, and 
directors, such as loans, etc. 

(b) The mortgage may not include 
covenants that allow the Mortgagee to 
operate the vessel except as provided 
for in § 356.25. 

§ 356.25 Operation of Fishing Vessels, 
Fish Processing Vessels, or Fish 
Tender Vessels by Mortgagees. 

(a) A Mortgagee that has dem-
onstrated to MARAD that it qualifies 
as a Citizen of the United States and is 
eligible to own a vessel with a fishery 
endorsement may operate a Fishing 
Vessel, Fish Processing Vessel, or Fish 
Tender Vessel. 

(b) A Mortgagee not eligible to own a 
Fishing Vessel, Fish Processing Vessel, 
or Fish Tender Vessel cannot operate 
or cause operation of, the vessel in the 
fisheries of the United States. Except 
as provided in paragraph (c) of this sec-
tion, the vessel may not be operated 
for any purpose without the prior writ-
ten approval of the Citizenship Ap-
proval Officer. 

(c) A Mortgagee not eligible to own a 
Fishing Vessel, Fish Processing Vessel, 

or Fish Tender Vessel may operate the 
vessel for a non-commercial purpose to 
the extent necessary for the immediate 
safety of the vessel or for repairs, 
drydocking or berthing changes; pro-
vided, that the vessel is operated under 
the command of a Citizen of the United 
States and for no longer than 15 cal-
endar days. 

(d) A Mortgagee that is holding a 
Preferred Mortgage on a Fishing Ves-
sel, Fish Processing Vessel, or Fish 
Tender Vessel but that is not eligible 
to own a Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel 
may take possession of the vessel in 
the event of default by the mortgagor 
other than by foreclosure pursuant to 
46 U.S.C. 31329, if provided for in the 
mortgage or a related financing docu-
ment. However, the vessel may not be 
operated, or caused to be operated in 
commerce, except as provided in para-
graph (c) of this section or with the ap-
proval of the Citizenship Approval Offi-
cer. 

(e) A Non-Citizen Lender that has 
brought a civil action in rem for en-
forcement of a Preferred Mortgage lien 
on a Citizen-owned Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel pursuant to 46 U.S.C. 31325(b)(1) 
may petition the court pursuant to 46 
U.S.C. 31325(e)(1) for appointment of a 
receiver, and, if the receiver is a Per-
son eligible to own a Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel, to authorize the receiver to op-
erate the mortgaged vessel pursuant to 
terms and conditions consistent with 
this part 356. If the receiver is not a 
Citizen of the United States that meets 
the requirements of section 2(c) of the 
1916 Act, 46 App. U.S.C. 802(c), and 46 
U.S.C. 12102(c), the vessel may not be 
operated in the fisheries of the United 
States. 

Subpart E—Mortgage Trustees 

§ 356.27 Mortgage Trustee require-
ments. 

(a) A lender who does not qualify as 
a Citizen of the United States or is not 
a state or federally chartered financial 
institution that meets the Controlling 
Interest requirements of section 2(b) of 
the 1916 Act and Section 356.3(g) can 
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obtain a Preferred Mortgage on a Fish-
ing Vessel, Fish Processing Vessel, or 
Fish Tender Vessel by using an ap-
proved Mortgage Trustee to hold the 
mortgage and the debt instrument that 
the mortgage is securing. 

(b) In order to qualify as an approved 
Mortgage Trustee, the Mortgage Trust-
ee must: 

(1) Qualify as a Citizen of the United 
States eligible to own a Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel; 

(2) Be organized as a corporation and 
doing business under the laws of the 
United States or of a State; 

(3) Be authorized under the laws of 
the United States or of the State under 
which it is organized to exercise cor-
porate trust powers; 

(4) Be subject to supervision or exam-
ination by an official of the United 
States Government, or of a State; 

(5) Have a combined capital and sur-
plus (as stated in its most recent pub-
lished report of condition) of at least 
$3,000,000; and 

(6) Meet any other requirements pre-
scribed by the Citizenship Approval Of-
ficer. 

(c) The Mortgage Trustee must sub-
mit to the Citizenship Approval Officer 
the following documentation in order 
to be an approved Mortgage Trustee: 

(1) An application for approval as a 
Mortgage Trustee as set out in para-
graph (g) of this section; 

(2) An Affidavit of U.S. Citizenship 
setting forth the required information 
necessary to determine that the appli-
cant qualifies as a Citizen of the United 
States; 

(3) A certified copy of the Articles of 
Incorporation and Bylaws, or other 
comparable documents; 

(4) A copy of the most recent pub-
lished report of condition of the Mort-
gage Trustee; and, 

(5) A certification that the Mortgage 
Trustee is authorized under the laws of 
the United States or of a State to exer-
cise corporate trust powers and is sub-
ject to supervision or examination by 
an official of the United States or of a 
State; 

(d) Any right set forth in a mortgage 
on a Fishing Vessel, Fish Processing 
Vessel, or Fish Tender Vessel cannot be 
issued, assigned, or transferred to a 

person who is not eligible to be a Mort-
gagee without the approval of the Citi-
zenship Approval Officer. 

(e) Mortgage Trustees approved by 
the Citizenship Approval Officer must 
not assume any fiduciary obligations 
in favor of Non-Citizen Lenders that 
are in conflict with the U.S. Citizen 
ownership and control requirements 
set forth in the AFA, without the ap-
proval of the Citizenship Approval Offi-
cer. An approved Mortgage Trustee 
may request that the Citizenship Ap-
proval Officer pre-approve a trust 
agreement form to ensure that the fi-
duciary duties assumed by the Mort-
gage Trustee in favor of a Non-Citizen 
Lender are consistent with the owner-
ship and control requirements of this 
part and the AFA. 

(f) We will periodically publish a list 
of Approved Mortgage Trustees in the 
FEDERAL REGISTER, but current infor-
mation as to the status of any par-
ticular Mortgage Trustee must be ob-
tained from the Citizenship Approval 
Officer. 

(g) An application to be approved as 
a Mortgage Trustee should include the 
following:

The undersigned (the ‘‘Mortgage Trustee’’) 
hereby applies for approval as Mortgage 
Trustee pursuant to 46 U.S.C. 12102(c)(4) and 
the Regulation (46 CFR part 356), prescribed 
by the Maritime Administration 
(‘‘MARAD’’). All terms used in this applica-
tion have the meaning given in the Regula-
tion.

In support of this application, the Mort-
gage Trustee certifies to and agrees with 
MARAD as hereinafter set forth: 

I. The Mortgage Trustee certifies: 
(a) That it is acting or proposing to act as 

Mortgage Trustee on a Fishing Vessel, Fish 
Processing Vessel, or Fish Tender Vessels 
documented, or to be documented under the 
U.S. registry; 

(b) That it— 
(1) Is organized as a corporation under the 

laws of the United States or of a State and 
is doing business in the United States; 

(2) Is authorized under those laws to exer-
cise corporate trust powers; 

(3) Is a Citizen of the United States eligible 
to own a Fishing Vessel, Fish Processing 
Vessel, or Fish Tender Vessel within the 
meaning of 46 U.S.C. 12102(c) and section 2(c) 
of the 1916 Act, as amended, (46 App. U.S.C. 
802(c)) and is eligible to own a Fishing Ves-
sel, Fish Processing Vessel, or Fish Tender 
Vessel; 

VerDate 0ct 09 2002 04:56 Feb 24, 2004 Jkt 203001 PO 00001 Frm 00331 Fmt 8010 Sfmt 8010 C:\TITLE-46\194186.ORG PROD24



332

46 CFR Ch. II (10–1–01 Edition) § 356.31 

(4) Is subject to supervision or examination 
by an official of the United States Govern-
ment or a State; and 

(5) Has a combined capital and surplus of 
at least $3,000,000 as set forth in its most re-
cent published report of condition, a copy of 
which, dated llll, is attached. 

II. The Mortgage Trustee agrees: 
(a) That it will, so long as it shall continue 

to be on the List of Approved Mortgage 
Trustees referred to in the Regulation: 

(1) Notify the Citizenship Approval Officer 
in writing, within 20 days, if it shall cease to 
be a corporation which: 

(i) Is organized under the laws of the 
United States or of a State, and is doing 
business under the laws of the United States 
or of a State; 

(ii) Is authorized under those laws to exer-
cise corporate trust powers; 

(iii) Is a Citizen of the United States; 
(iv) Is subject to supervision or examina-

tion by an authority of the U.S. Government 
or of a State; and 

(v) Has a combined capital and surplus (as 
set forth in its most recent published report 
of condition) of at least $3,000,000. 

(2) Notify the Citizenship Approval Officer 
in writing, of any changes in its name, ad-
dress, officers, directors, stockholders, arti-
cles of incorporation or bylaws within 30 cal-
endar days of such changes; 

(3) Furnish to the Citizenship Approval Of-
ficer on an annual basis: 

(i) An Affidavit of U.S. Citizenship dem-
onstrating compliance with the U.S. citizen-
ship requirements of the AFA; 

(ii) A current copy of the Articles of Incor-
poration and Bylaws, or other comparable 
corporate documents; 

(iii) A copy of the most recent published 
report of condition of the Mortgage Trustee; 
and, 

(iv) A list of the Fishing Vessels, Fish 
Processing Vessels, and Fish Tender Vessels 
and the respective lenders for which it is act-
ing as Mortgage Trustee. 

(4) Furnish to the Citizenship Approval Of-
ficer any further relevant and material infor-
mation concerning its qualifications as 
Mortgage Trustee under which it is acting or 
proposing to act as Mortgage Trustee, as the 
Citizenship Approval Officer may from time 
to time request; and, 

(5) Permit representatives of the Maritime 
Administration, upon request, to examine its 
books and records relating to the matters re-
ferred to herein; 

(b) That it will not issue, assign, or in any 
manner transfer to a person not eligible to 
own a documented vessel, any right under a 
mortgage of a Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel, or oper-
ate such vessel without the approval of the 
Citizenship Approval Officer; except that it 
may operate the vessel to the extent nec-
essary for the immediate safety of the vessel, 

for its direct return to the United States or 
for its movement within the United States 
for repairs, drydocking or berthing changes, 
but only under the command of a Citizen of 
the United States for a period not to exceed 
15 calendar days; 

(c) That after a responsible official of such 
Mortgage Trustee obtains knowledge of a 
foreclosure proceeding, including a pro-
ceeding in a foreign jurisdiction, that in-
volves a documented Fishing Vessel, Fish 
Processing Vessel, or Fish Tender Vessel on 
which it holds a mortgage pursuant to ap-
proval under the Regulation and to which 46 
App. U.S.C. 802(c) and 46 U.S.C. 12102(c) are 
applicable, it shall promptly notify the Citi-
zenship Approval Officer with respect there-
to, and shall ensure that the court or other 
tribunal has proper notice of those provi-
sions; and 

(d) That it shall not assume any fiduciary 
obligation in favor of Non-Citizen bene-
ficiaries that is in conflict with any restric-
tions or requirements of the Regulation. 

III. This application is made in order to in-
duce the Maritime Administration to grant 
approval of the undersigned as Mortgage 
Trustee pursuant to 46 App. U.S.C. 802(c) and 
46 U.S.C. 12102(c) and the Regulation, and 
may be relied on by the Citizenship Approval 
Officer for such purposes. False statements 
in this application may subject the applicant 
to fine or imprisonment, or both, as provided 
for violation of the proscriptions contained 
in 18 U.S.C. 286, 287, and 1001.

Dated thisllllday of llll, 20l.
ATTEST:
llllllllllllllllllllllll

(Print or type name below)
(SEAL)
MORTGAGE TRUSTEE’S NAME & AD-
DRESS
llllllllllllllllllllllll

By:
(print or type name below)
TITLE

§ 356.31 Maintenance of Mortgage 
Trustee approval. 

(a) A Mortgage Trustee that holds a 
Preferred Mortgage on a Fishing Ves-
sel, Fish Processing Vessel, or Fish 
Tender Vessel must submit the fol-
lowing information to the Citizenship 
Approval Officer during each calendar 
year that it is acting as a Mortgage 
Trustee: 

(1) An Affidavit of U.S. Citizenship 
demonstrating compliance with the 
U.S. citizenship requirements of the 
AFA; 

(2) A current copy of the Articles of 
Incorporation and Bylaws, or other 
comparable corporate documents; 
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